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Potential Tax Alert November 2021:
Build Back Better Act version 2.0

About six weeks ago, we wrote a summary about some of the key personal tax elements to
proposed tax law changes introduced by the US House Ways and Means Committee on
September 13, 2021. Much has changed since then, and the purpose of this writing is to provide
a further update based on the latest Congressional revisions to that proposal.

After alot of back and forth both in Congress and between Congressional leaders and the White
House, the most recent official iteration of a proposal was released on October 28, 2021. The
complete draft legislation can be viewed here. It remains as true now as it did on September
13: what will wind up in a final bill remains uncertain as Biden’s Build Back Better Act (say that
three times fast) will likely continue to evolve.

Of course, this Alert intends neither to be exhaustive nor tailored to any one taxpayer’s unique
circumstances, and we would expect that consultation with your attorney and tax advisor would
be necessary and appropriate elements to any decisions contemplated in connection with the
proposed legislation.

What is NOT in the Current Proposal that WAS in the Earlier Proposal: Not mentioned in this
draft that were worrisome components of the initial legislative proposal:

- No proposed increases or compression in personal income tax or capital gains tax
rates.

- No proposed reductions to estate and gift tax exemption levels from $10mm indexed
for inflation to $5mm indexed for inflation (Note- the initial 2025 sunset to the
current exemption thresholds remains in effect). And no proposals to eliminate the
step up in income tax basis upon death.

- No proposal to restrict the formation of irrevocable grantor trusts, no proposals to
make gifts to grantor trusts includable in the grantor’s estate, and no proposal to
require recognition of gain in the event of sale between a grantor and his grantor trust.

- No proposed forced liquidations of so-called Mega IRAs (greater than $10mm) and no
closure of the so-called back door Roth conversion loophole.

What Tax Increases ARE in the Current Proposal: At least a pair of proposals will require
some careful consideration and planning if they become law:


https://rules.house.gov/sites/democrats.rules.house.gov/files/BILLS-117HR5376RH-RCP117-17.pdf
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- Beginning on Jan 1, 2022, the QSBS deduction would be cut by 50% for single owners
earning over $400,000 (and $450,000 for married owners).

- Beginning on Jan 1, 2022, a 5% surtax will apply to taxpayers with MAGI (“modified
adjusted gross income”) in excess of $10mm ($5mm if married filing separately) and
on trusts and estates with income exceeding $200,000. Further, an additional 3%
(8% cumulatively) will apply to taxpayers with MAGI in excess of $25mm ($12.5mm if
married filing separately) and on trusts and estates with income exceeding $500,000.
These thresholds do not distinguish between ordinary income and capital gains.

One potential solution to the QSBS proposal could be transferring shares to a trust referred to
as a BDOT (“Beneficiary Deemed Owner Trust”), where the beneficiary has income less than
$400k ($450k if married). Other solutions may also be available to mitigate consequences of
this potential change.

The surtax income threshold for estates and irrevocable nongrantor trusts is disconcerting to
be sure. The likely result will be that careful consideration of making distributions of DNI
(distributable net income) from such trusts and estates to beneficiaries an important annual
planning exercise. In the event such a trust or estate owns an asset which is to be sold for a
substantial capital gain, a related party installment sale (if completed at least 2 years before
the gain event) might be considered to help spread the gain over multiple years. And even
though MAGI is measured before any charitable giving, the use of a charitable split-interest
trust (e.g., a Charitable Remainder Trust) could also accomplish a similar outcome.

For both of those possible changes to the tax code, a “wait and see” approach is probably the
best course of action for the moment. However, if a taxpayer has already commenced planning
around grantor trust structures and funding irrevocable trusts, it may be advisable to see that
plan through to completion even though it seems likely that a change in the grantor trust rules
and transfer tax exemptions have been put at bay for the moment. All the reasons that made
these strategies attractive remain viable, and the power of removing appreciation from one’s
taxable estate remains a compelling motivator.

Surely more twists and turns will occur before Congress sorts out the final version of any tax
bill. And just because certain elements have come out of the most recent legislative draft
doesn’t preclude those same elements from being reinserted as the negotiations continue. In
the meantime, our firm continues to closely monitor changes on the legislative landscape, and
we would be delighted to talk with you and your tax and legal advisors at your convenience.

This material is intended for informational purposes only and should not be construed as legal or tax advice and is not
intended to replace the advice of a qualified attorney, tax advisor or plan provider. MBL Advisors Inc. does not provide
legal or tax advice. Please consult your legal or tax advisors to determine how this information may apply to your own
situation. Whether any planned tax result is realized by you will depend on the specific facts of your own situation at the
time your taxes are prepared. Any estate plan should be reviewed by an attorney who specializes in estate planning and
is licensed to practice estate law in your state.

MBL Advisors Inc. is independently owned and operated. Investment Advisory Services are offered through MBL
Wealth, LLC, a Registered Investment Advisor. For important information related to MBL Wealth, LLC, refer to the
Client Relationship Summary (Form CRS) by navigating to http://mbl-advisors.com. Securities are offered through M
Holdings Securities, Inc., a registered broker/dealer, member FINRA/SIPC. For important information related to M
Holdings Securities, Inc, refer to the Client Relationship Summary (Form CRS) by navigating to https://mfin.com/m-
securities. Insurance solutions are offered through MBL Advisors Inc.
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